
 
 

Mission statement of McKinleyville Community Services District: 
“Provide McKinleyville with safe and reliable water, wastewater, lighting, open 

space, parks and recreation, and library services in an environmentally and 
fiscally responsible manner.” 

 
 

 
 

NOTICE IS HEREBY GIVEN THAT A SPECIAL MEETING OF THE 
MCKINLEYVILLE COMMUNITY SERVICES DISTRICT BOARD OF DIRECTORS 

WILL BE HELD 
WEDNESDAY, December 9, 2015 

Special Meeting 7:00 pm 
Azalea Hall, 1620 Pickett Road 

McKinleyville, California 
___________________________________________________________________ 

 
AGENDA 

Special Meeting 7:00 pm 
 

A.  CALL TO ORDER 
A.1 Introduce November 3, 2015 Election Results, Administer Oath of Office to Re-

elected Directors and Adopt Resolution 2015-33 Accepting Certificate of 
Appointment in Lieu of Election by the Humboldt County Board of  
Supervisors         Pg. 4 

  Attachment 1 – Resolution 2015-32 and Exhibit A   Pg. 6 
 
A.2 Roll Call  
 
A.3 Pledge of Allegiance 
 
A.4 Additions to the Agenda 
 
A.5 Approval of the Agenda 
 
B.  PUBLIC HEARINGS 
These are items of a Quasi-Judicial or Legislative nature.  Public comments relevant to these proceedings 
are invited.   
 

NO PUBLIC HEARING SCHEDULED 
 
C.  PUBLIC COMMENT AND WRITTEN COMMUNICATIONS 
Any person may address the Board at this time upon any subject not identified on this Agenda but within the 
jurisdiction of the McKinleyville Community Services District; however, any matter that requires action will 
be referred to staff for a report of action at a subsequent Committee or Board meeting.  As to matters on the 
Agenda, an opportunity will be given to address the Board when the matter is considered.  Comments are 
limited to 3 minutes.  Letters should be used for complex issues.  
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D.  CONSENT CALENDAR 
Consent Calendar items are expected to be routine and non-controversial, to be acted upon by the Board of 
Directors at one time without discussion.  If any Board member, staff member, or interested person requests 
that an item be removed from the Consent Calendar, it shall be removed so that it may be acted upon 
separately.   
 

NO CONSENT CALENDAR ITEMS SCHEDULED 
 
 
E. CONTINUED AND NEW BUSINESS 
E.1 Consistent with MCSD Wastewater Management Facility Improvements bid 

documents, conduct Bid Protest hearing Requested by Wahlund  
Construction, Inc.        Pg. 10 

Attachment 1 – 20151203 Staff Recommendation Memo – 
1427940-v3        Pg. 13 
Attachment 2 – 20151022 McKinleyville CSD WMF Improvements Bid 
Tabulation         Pg. 22 
Attachment 3 – 20151027 Notice of Intent WWMF Letter mailed to 
Wahlund Construction       Pg. 23 
Attachment 4 – 20151027 Notice of Intent WWMF Letter mailed to Auburn 
Constructors, Inc.       Pg. 25 
Attachment 5 – 20151105 Wahlund Constructions Official Protest 
Received        Pg. 27 
Attachment 6 – 20151106 Request for Response from Auburn 
Constructors, Inc.       Pg. 31 
Attachment 7 – 20151106 Six GFE Pages for WWMF Improvement 
Project Bid Specs       Pg. 32 
Attachment 8 - 20151109 McKinleyville DBE Documentation SRF 
Determinations       Pg. 43 
Attachment 9 – 20151109 RE:  McKinleyville DBE  
Documentation       Pg. 44 
Attachment 10 – 2015110  Auburn Construction, Inc. Attorney’s Response 
to Wahlund Bid Protest Response Received     Pg. 46 
Attachment 11 – 20151117 Wahlund’s Response to Auburn Constructions 
Response to Wahlund’s Original Protest    Pg. 50 
Attachment 12 – 20151120 Notice of Public Hearing Letters mailed and 
emailed to Auburn Constructors, Inc.     Pg. 54 
Attachment 13 – 20151120 Notice of Public Hearing Letters mailed and 
emailed to Wahlund Construction     Pg. 55 
Attachment 14 – 20151202 Auburn LTO G Orsini re response to Wahlund 
Protest 12 2 15       Pg. 56 
Attachment 15 – 20151202 Final Protest Letter and attachments from 
Wahlund Construction      Pg. 200 
Attachment 16 – Resolution 2015-33 Bid Protest Response  Pg. 214  
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E.2 Review Board Rotation Schedule, Board Officers and Committee Appointments for 

the 2016 Calendar Year       Pg. 215 
Attachment 1 – 2015 Positions, Staff Member Appointments and 2015 
Committee Assignments      Pg. 217 
Attachment 2 – Board Rotation Schedule   Pg. 218 

 
E.3 Proposed Modification of the Board Policy Manual to add Part 11 Draft Board Self-

Evaluation         Pg. 219 
  Attachment 1 – Draft Board Self-Evaluation Policy &  

Procedure        Pg. 220 
  Attachment 2 – Draft Evaluation Form     Pg. 221 
   
F. REPORTS 
F.1  PRESIDENT’S REPORT 
 
F.2 BOARD MEMBER COMMENTS, ANNOUNCEMENTS, REPORTS AND AGENDA 

ITEMS REQUESTS  
 

G. ADJOURNMENT 
 
 
 
 
 
 
 
 
 
 
 
 
 

Posted 5:00 pm on December 4, 2015 
 
 

McKinleyville Community Services District will, on request, make agendas available in appropriate 
alternative formats to persons with a disability, as required by Section 202 of the Americans with Disabilities 
Act of 1990 (42 U.S.C. Sec. 12132), and the federal rules and regulations adopted in implementation thereof. 
Individuals who need this agenda in an alternative format or who need a disability-related modification or 
accommodation in order to participate in the meeting should contact the Board Secretary at (707) 839-3251. 
Notification 48 hours prior to the meeting will enable the District to make reasonable arrangements for 
accommodations.  
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McKinleyville Community Services District 

BOARD OF DIRECTORS 

December 9, 2015  TYPE OF ITEM:  ACTION 

ITEM:  A.1 Introduce November 3, 2015 Election Results, 
Administer Oath of Office to Appointed Directors and 
Adopt Resolution 2015-32, Accepting Certificate of 
Appointment in Lieu of Election by the Humboldt County 
Board of Supervisors 

PRESENTED BY: Becky Schuette, Board Secretary 

TYPE OF ACTION: Roll Call Vote 

Recommendation: 
Staff recommends that the Board of Directors review and consider the attached 
Resolution 2015-32 and Exhibit A for the November 3, 2015 Election Results, 
Administer Oath of Office to Appointed  Directors and Adopt Resolution 2015-32, 
Accepting Certificate of Appointment in Lieu of Election by the Humboldt County 
Board of Supervisors. 

Discussion: 
On November 24, 2015, the Humboldt County Board of Supervisors considered 
and approved nominations for appointment to service district’s board of directors 
either (1) in lieu of election, or (2) pursuant to special district recommendation for 
appointment. 

Elections Code Section 10515 provides direction for special district appointments 
when either the number equals or is less than the number of positions available. 
When the number of qualified candidates filing for a position equals the number 
of positions available and no petition requesting an election has been filed, the 
Registrar of Voters is directed to request its supervising authority, the Humboldt 
County Board of Supervisors, appoint qualified candidates in lieu of an election. 

Based on in lieu appointment, the following board terms have been filled: 

Term (in years) Board Member 
4 John Corbett 
4 Helen Edwards 

Board members will assume office on December 4, 2015.  Certificate of 
Appointment, Signed Oath of Office and a Roster of Public Officials must be 
returned to the Office of Elections by December 31, 2015. 
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Staff would like to congratulate President Corbett and Director Edwards for their 
appointments and continued service the Board of Directors of MCSD and 
representation of the McKinleyville Community.  

Alternatives: 
Staff analysis consists of the following potential alternative 

• Take No Action 

Fiscal Analysis:  
Not applicable 

Environmental Requirements:  
Not applicable 

Exhibits/Attachments:  
• Attachment 1 – Resolution 2015-32 with Exhibit A, the Certificates of 

Appointment in Lieu of Election for Directors Corbett and Edwards 
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RESOLUTION 2015 - 32 

A RESOLUTION OF THE MCKINLEYVILLE COMMUNITY SERVICES DISTRICT 
ACCEPTING THE CERTIFICATE OF APPOINTMENT IN LIEU OF ELECTION BY THE 

HUMBOLDT COUNTY BOARD OF SUPERVISORS  

WHEREAS, pursuant to Election Code Section 10515, direction is provided for special district 
appointments when either the number equals or is less than the number of positions available; 
and  

WHEREAS, on November 3, 2015 a Consolidated District Election was held for Humboldt 
County; and 

WHEREAS, two of the Directors, John Corbett and Helen Edwards, ran unopposed; and 

WHEREAS, when the number of qualified candidates filing for a position equals the number of 
positions available and no petition requesting an election has been filed, the Registrar of Voters 
is directed to request its supervising authority, Humboldt County Board of Supervisors, appoint 
qualified candidates in lieu of an election; and  

WHEREAS, on November 24, 2015, the Humboldt County Board of Supervisors considered and 
approved nominations for appointment to service districts’ board of directors either (1) in lieu of 
an election, or (2) pursuant to special district recommendation for appointment; and 

WHEREAS, based on in lieu appointment, McKinleyville Community Services District board 
terms have been filled for four year terms by Board Members John Corbett and Helen Edwards, 
attached as Exhibit A;  

NOW, THEREFORE, BE IT RESOLVED that the Board of Directors of the McKinleyville 
Community Services District does hereby accept the certificate of appointment, in lieu of an 
election, by the Humboldt County Board of Supervisors for John Corbett and Helen Edwards to 
serve four year terms, assuming office on December 4, 2015.  

ADOPTED, SIGNED AND APPROVED at a duly called meeting of the Board of Directors of the 
McKinleyville Community Services District on December 9, 2015 by the following polled vote: 

AYES: 
NOES: 
ABSENT: 
ABSTAIN: 

___________________________________ 
John Corbett, Board President 

Attest: 

______________________________ 
Becky Schuette, Board Secretary 

Resolution 2015 - 32    December 9, 2015 Page 1 of 1 

Attachment 1

6



Exhibit A

7



8



9



McKinleyville Community Services District 

BOARD OF DIRECTORS 

December 9, 2015       TYPE OF ITEM:  ACTION 

ITEM:  E.1 Consistent with MCSD Wastewater Management Facility 
Improvements bid documents, conduct Bid Protest 
hearing Requested by Wahlund Construction, Inc.  

PRESENTED BY:  Greg Orsini, GM and Treven Tilbury, District Counsel 

TYPE OF ACTION:  Roll Call Vote 

Recommendation: 
Staff recommends that Board review the information provided, allow Wahlund 
Construction, Inc and Auburn Constructors, Inc appropriate time to provide 
pertinent testimony and take public comment. 

Staff has secured Counsel skilled in Public Contract Law and his opinion is 
consistent with staff’s recommendation to approve Resolution 2015-33 to: 

1. Find, based on all information and documentation submitted, that 
Auburn’s bid is responsive; 

2. Find, based on all information and documentation submitted, that 
any deviation in Auburn’s bid is immaterial and inconsequential and 
therefore waived;  

3. Authorize the Board President to Award the contract for the 
Wastewater Management Facility Improvements to Auburn 
Constructors, Inc, MCSD Contract no. 2015-01. 

Discussion: 
Wahlund Construction, Inc protested the apparent low bid of Auburn 
Constructors, Inc on the Wastewater Management Facility Improvements 
(Project) – MCSD Contract no. 2015-01.  Wahlund contends that Auburn’s bid is 
non-responsive because it did not include back-up documentation reflecting the 
“Six Good Faith Efforts set forth in Specification Section 00490-2. 

Wahlund is a well-regarded local construction company based in Eureka, 
California, approximately fifteen miles away from McKinleyville.  Auburn is also a 
well-regarded construction company from Auburn, California.  MCSD Staff and 
MCSD’s design consultant, Kennedy Jenks, believe that both companies are 
capable of performing the Project. 

The Project bid process was advertised in August of 2015 and the bid deadline 
was October 22, 2015.  The Board declared Auburn as low bidder at the 
November 2015 Board Meeting and authorized the Board President to execute 
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the construction contract contingent on a signed funding agreement for a State 
Revolving Fund low interest loan from the State Water Board. 

Consistent with the terms of the Notice of Intent to Award, Wahlund filed a bid 
protest on November 5, 2015.  This agenda item is to allow both Wahlund and 
Auburn the ability to articulate their position to the MCSD Board. 

The format for this agenda item will be: 

• Staff Report and Recommendation; 
• An appropriate amount of time determined by the Board President for the 

Board to hear Wahlund’s argument; 
• An appropriate amount of time determined by the Board President for the 

Board to hear Auburn’s response; 
• Take public comment 
• Bring back to Board for discussion and 
• Consider to approve per staff recommendation 

Alternatives: 
Staff analysis consists of the following potential alternatives 

• Disqualify Auburn’s Bid 
• Throw out Wahlund’s and Auburn’s Bid and Rebid the Project 

Fiscal Analysis:  
Yet to be determined 

Environmental Requirements:  
Not applicable 

Exhibits/Attachments:  
• Attachment 1 – 20151203 Staff Recommendation Memo-1427940-v3 
• Attachment 2 – 20151022 McKinleyville CSD WMF Improvements Bid 

Tabulation  
• Attachment 3 – 20151027 Notice of Intent WWMF Letter mailed to Wahlund 

Construction, Inc  
• Attachment 4 – 20151027 Notice of Intent WWMF Letter mailed to Auburn 

Constructors, Inc. 
• Attachment 5 – 20151105 Wahlund Constructions Official Protest 
• Attachment 6 – 20151106 Request for Response from Auburn 

Constructors, Inc. 
• Attachment 7 – 20151106 Six GFE Pages for WWMF Improvement Project 

Bid Specs 
• Attachment 8 - 20151109 McKinleyville DBE Documentation SRF 

Determinations 
• Attachment 9 – 20151109 RE:  McKinleyville DBE Documentation 
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• Attachment 10 – 2015110  Auburn Construction, Inc. Attorney’s Response to 
Wahlund Bid Protest Response Received   

• Attachment 11 – 20151117 Wahlund’s Response to Auburn Constructions 
Response to Wahlund’s Original Protest 

• Attachment 12 – 20151120 Notice of Public Hearing Letter mailed and 
emailed to Auburn Constructors, Inc.  

• Attachment 13 – 20151120 Notice of Public Hearing Letter mailed and 
emailed to Wahlund Construction  

• Attachment 14 – 20151202 Auburn LTO G Orsini re response to Wahlund 
Protest 12 2 15 

• Attachment 15 – 20151202 Final Protest Letter and attachments from 
Wahlund Construction  

• Attachment 16 – Resolution 2015-33 Bid Protest Response  
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1427940.3

Staff Recommendation Wahlund Bid Protest December 3, 2015 

Summary of Protest 

Wahlund Construction, Inc. (“Wahlund”) protested (“Protest”) the apparent low bid of Auburn 
Constructors, Inc. (“Auburn”) on the Wastewater Management Facility Improvements – MCSD Contract 
no. 2015-01 (“Project”).  Wahlund contends that Auburn’s bid is non-responsive because it did not 
include back-up documentation reflecting the “Six Good Faith Efforts” (“GFE”) set forth in Specification 
Section 00490-2 (“Section 00490”).   

Wahlund is a well-regarded local construction company based in Eureka, California, approximately 
fifteen miles away from McKinleyville.  Auburn is also a well-regarded construction company from 
Auburn, California.  MCSD Staff (“Staff”) and MCSD’s design consultant, Kennedy Jenks, believe that 
both companies are capable of performing the Project. 

Staff Recommendation Summary 

Staff has reviewed all materials submitted by Wahlund and Auburn as of the date of this report.  Based 
on Staff’s analysis of these materials, Staff recommends to reject Wahlund’s protest bid for the reasons 
discussed below, and to award the contract for the Project to Auburn. 

Bid Information 

Auburn’s Total Bid Price: $12,327,300 

Wahlund’s Total Bid Price: $12,472,900 

Mercer-Fraser Total Bid Price: $15,836,000 

The difference between Auburn’s bid and Wahlund’s bid was $145,600, or 1.2% of Auburn’s bid price.  
Mercer-Fraser’s bid did not include any good-faith documentation in addition to the EPA 6100 forms. 

Legal Standard 

“A bid is responsive if it promises to do what the bidding instructions demand.”  Taylor Bus Service v. 
San Diego Bd. of Educ. (1987) 195 Cal. App. 3d 1331, 1341, citing Luterbach, supra, 781 F.2d at p. 601; 
see also Valley Crest Landscape, Inc. v. City Council (1996) 41 Cal.App.4th 1432, 1438; Great West 
Contractors, Inc. v. Irvine Unified School Dist. (2010) 187 Cal.App.4th 1425, 1452.)  “In most cases, the 

Attachment 1
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determination of nonresponsiveness will not depend on outside investigation or information and a 
determination of nonresponsiveness will not affect the reputation of the bidder.” (Taylor Bus Service v. 
San Diego Bd. of Educ. (1987) 195 Cal. App. 3d 1331, 1339; see also Valley Crest Landscape, Inc. v. City 
Council (1996) 41 Cal.App.4th 1432, 1438.)1 

Even a nonconforming bid (i.e., one that is strictly not responsive) may be accepted by the public entity 
if the deviation from the bid specifications is immaterial.  Where a bid deviates from the bid 
requirements, a public entity may still accept the deviating bid if the deviation is immaterial. (See e.g., 
Ghilotti Construction Co. v. City of Richmond (1996) 45 Cal.App. 4th 897, 904.)   

“A bid which substantially conforms to a call for bids may, though it is not strictly responsive, be 
accepted if the variance cannot have affected the amount of the bid or given the bidder an advantage or 
benefit not allowed other bidders or, in other words, if the variance is inconsequential.”  (Valley Crest 
Landscape, Inc. v. City Council (1996) 41 Cal.App.4th 1432, 1440-41 (italics in Konica Business Machines 
U.S.A., Inc. v. Regents of University of California (1988) 206 Cal.App.3d 449, 454).)  

Whether a deviation is material or not “must be evaluated from a practical rather than a hypothetical 
standpoint, with reference to the factual circumstances of the case. They must also be viewed in light of 
the public interest, rather than the private interest of a disappointed bidder.” (Ghilotti Construction Co. 
v. City of Richmond, 45 Cal. App. 4th 897, 908 citing Judson Pacific-Murphy Corp. v. Durkee (1956)
144 Cal. App.2d 377, 383.) 

“It certainly would amount to a disservice to the public if a losing bidder were to be permitted to comb 
through the bid proposal or license application of the low bidder after the fact, [and] cancel the low 
bid on minor technicalities, with the hope of securing acceptance of his, a higher bid. Such construction 
would be adverse to the best interests of the public and contrary to public policy.” (Ibid; Bay Cities 
Paving & Grading, Inc. v. City of San Leandro (2014) 223 Cal.App.4th 1181.) 

Put simply, a public entity may reject any non-conforming bid no matter how insignificant the deviation 
from the bid requirements might be.  However, the public entity has the discretion to accept a 
nonconforming bid if the deviation is immaterial.  Here, even if Auburn’s bid is nonresponsive, MCSD 
may nevertheless accept it if the deviation is immaterial. 

Discussion of Disputed Bid Requirement 

Section 00490 – DBE Guidelines 

Section 00490 is required to be included in the bid package because the Project is funded by the Clean 
Water State Revolving Fund (“CWSRF”).  The document describes the “Guidelines for Meeting the Clean 
Water State Revolving Fund (CWSRF) Program Disadvantaged Business Enterprise (DBE) 
Requirements.”  As a stand-alone document, Section 00490 leaves many terms undefined, and is 
directed toward “recipients” of CWSRF financing.  In this instance, the recipient is MCSD.   

1 Wahlund is correct that no case has, thus far, defined what “most cases” means.  What does appear clear is that 
the general practice of determining responsiveness based on the “four corners” of the bid is not absolute. 
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Section 00490 provides that “recipients” of CWSRF financing are “required to seek, and are encouraged 
to use, DBEs for their procurement needs.”  Section 00490 informs recipients that they “should award a 
‘fair share’ of sub-agreements to DBEs.” 

Section 00490 then explains the “key functional components of the DBE Program,” and defines 
“Disadvantage Business Enterprises” as comprising seven different classifications of entities.  The section 
then explains how DBEs must become certified as one of the classifications. 

The second page of Section 00490 contains the critical language for purposes of this protest.  First, the 
required good faith efforts are described at the top of the page.  The middle third of the page also 
contains a table explaining three required EPA forms; the EPA 6100-2, 6100-3, and 6100-4 forms. 
(Addendum No. 3 deleted the requirement for 6100-4 forms to be submitted).  The table then describes 
the EPA forms.  The next paragraph states, in bold: “The completed forms must be submitted with each 
Bid or Proposal.” (Emphasis in original).   

The next sentence is a focal point for Wahlund’s protest.  It states:  “[T]he recipient shall review the 
bidder’s documents closely to determine that the GFE was performed prior to bid or proposal opening 
date.” (Emphasis in original). The paragraph continues, “[f]ailure to complete the GFE and to 
substantiate completion of the GFE before the bid opening date could jeopardize CWSRF financing for 
the project.” 

Section 00490 goes on to state:  “Failure of the apparently low bidder to perform the GFE prior to bid 
opening constitutes a non-responsive bid.” 

It does not appear to be in dispute that Auburn submitted the EPA 6100 forms, but did not submit 
evidence proving that it performed each of the six good-faith efforts.  Wahlund submitted various 
documents along with its bid as evidence that it performed each of the six good-faith efforts. 

Though Wahlund’s protest documents are the best source for its challenge, a summary of Wahlund’s 
argument is that it contends that because Auburn did not submit supporting evidence for its good-faith 
efforts in addition to the required EPA forms, Auburn’s bid is non-responsive and must therefore be 
rejected. 

Analysis 

1. Though Wahlund points out several places where the CWSRF document could be more clearly
written, Auburn’s bid was responsive.

Because a bid is responsive if it “promises to do what the bidding instructions demand,” the logical place 
to look are the bidding instructions.  Wahlund and Auburn present competing interpretations of the 
demand.   

Wahlund contends that the bidding instructions necessarily require documentation relating to the GFE 
to be submitted with the bid.  Though Wahlund’s protest letters are the best place to see Wahlund’s 
rationale, in sum Wahlund contends that the GFE must be performed prior to bid opening, and 
submission of evidence of the GFE being performed must therefore necessarily be submitted with the 
bid.  Wahlund  reasons that if evidentiary documentation that the GFE’s are presented are not 
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submitted with the bid, then the District’s required review of the bidder’s documents “to determine that 
the GFE was performed prior to bid or proposal opening date” could not occur unless post-bid 
documentation is provided by Auburn. (See Wahlund’s Nov. 17 Letter, p. 3.)  To review post-bid 
documentation would require looking past the “face of the bid,” and therefore would be a responsibility 
determination rather than a responsiveness determination.   
 
Auburn, on the other hand, contends that the bid does not require bidders to submit evidence of their 
good-faith efforts, and even if it had, the failure to do so would be an immaterial deviation that MCSD 
could waive. 
 
In the simplest terms, the issue is this:  do the bid documents require a bidder to both perform the GFE’s 
and submit both the EPA 6100 forms and the evidence of performing all GFE’s, or do the bid documents 
require a bidder to perform the GFE’s and submit only the EPA 6100 forms.  After considering all 
available information and seeking legal counsel, Staff recommends that the Board find the latter 
interpretation to be correct for the following reasons: 
 
Performing a proscribed set of acts and submitting documentation evidencing that those acts were 
performed are different.  In Section 00490, the bid instructions require the six GFE’s to be performed.  
“All CWSRF financing recipients are required to complete and ensure that the prime contractor complies 
with the GFE below to ensure that DBEs have the opportunity to compete for financial assistance 
dollars.” (Section 00490, p. 2.)  
 
Section 00490 then describes the EPA 6100 forms, and states (in bold) that: “The completed forms must 
be submitted with the bid.”  The only forms that Section 00490 could be referencing are the EPA 6100 
forms.  No other reference to submitting documentation relating to DBE issues is present in 00490.  A 
maxim of legal interpretation states that the inclusion of one thing indicates the intent to exclude 
another.  Thus, the specific (and bolded) inclusion to the EPA 6100 forms implies that the back-up 
documentation need not be submitted.   
 
Staff considered two possible bases in the text for supporting Wahlund’s argument.  First, Section 00490 
states that “Failure to complete the GFE and substantiate completion of the GFE before the bid opening 
date could jeopardize CWSRF financing for the project.”  Arguably, supporting evidence of good-faith 
efforts could constitute “substantiating” completion of GFE.  However, the sentence appears 
immediately after one directed to the “recipient,” and is informational.   
 
The sentence informs the recipient and the bidders that failure to comply with the GFE’s prior to bid 
could jeopardize funding.  The sentence does not describe or explain what would constitute 
substantiating those efforts.  As discussed below, submitting the EPA 6100 forms is sufficient to 
substantiate those efforts. 
 
Staff also considered the second numbered paragraph under the table of EPA forms, which provides: 
“Failure of the apparently low bidder to perform the GFE prior to bid opening constitutes a non-
responsive bid.”  For obvious reasons, this sentence is a lynchpin of Wahlund’s argument.  However, 
Staff cannot ignore the underlines and bold contained in the CWSRF language.  The sentence requires 
that the efforts be performed prior to bid opening.  It does not expressly require the evidence of good-
faith efforts to be performed prior to bid opening.   
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The language refers to “performance” of something “prior” to bid.  If “perform” was intended to include 
submitting back-up documentation, then the language would become hopelessly confused because it 
expressly states that whatever the “performance” includes must occur “prior” to bid.  Indeed, if 
“performing” good-faith efforts requires submitting evidence, then Wahlund’s bid would also be 
nonresponsive because Wahlund submitted its GFE backup documentation together with its bid rather 
than “prior” to its bid.   
 
Wahlund focuses on additional language from Section 00490: “The recipient shall review the bidder’s 
documents closely to determine that the GFE was performed prior to bid or proposal opening date.”  
Section 00490 does not specify what “documents” the recipient must review.  A foundational principal 
of document interpretation is that the interpretation that gives meaning to each part of the document 
controls interpretations that would make terms extraneous. The only “documents” referenced in 
Section 00490 are the EPA 6100 forms. 
 
If the sentence is read with “the EPA 6100 forms” in place of “documents,” then the sentence takes on a 
much clearer meaning:  that the “recipient” (MCSD here) must review the bidder’s “documents” to 
determine that the good-faith efforts were “performed prior to bid or proposal opening date.”  Because 
the EPA 6100 forms are signed and dated by both contractor and the DBE subcontractor, review of 
those “documents” are sufficient to substantiate that the good-faith efforts were performed prior to bid 
opening.  This reading of Section 00490 is completely consistent with Auburn’s interpretation that only 
the EPA 6100 forms had to be submitted with the bid.   
 
Another problem with Wahlund’s argument is that nothing in the bid instructions provide any guidance 
about what sort of “evidence” of good faith efforts would be sufficient if Wahlund’s interpretation were 
correct.  The GFE’s are somewhat subjective and are designed to achieve the end result of increased 
DBE participation.  GFE No. 1 discusses ensuring DBE’s are “made aware” through “outreach and 
recruitment activities.”  GFE No. 2 calls for making “information on forthcoming opportunities available 
to DBE’s” and posting solicitations at least 30 days prior to bid.  GFE No. 5 calls for the use of services 
and assistance of the SBA and Minority Business Development Agencies (MBDA) of the U.S. Department 
of Commerce. 
 
Wahlund argues that “[t]here is absolutely no representation, declaration or documentation” to answer 
whether Auburn complied with the GFE requirements. (Wahlund Nov. 7 Letter, p. 2.)  However, every 
bidder signed the bid form, which included acknowledgment and agreement to numerous terms, 
including all Bidding Documents.  If the only evidence that would be required would be a 
“representation or declaration” indicating compliance with the GFE, it would be a technicality at most to 
say that another piece of paper saying the same thing would have been sufficient to meet the 
evidentiary standard. 
 
In its December 2, 2015, submission, Wahlund attached documents that it contends requires the 
supporting GFE documentation to be submitted with the bid.  One document is a Department of Health 
Services (“DHS”) memorandum regarding “Staff Implementation of MBE/WBE Requirements for SRF 
Loans to Public Water Systems.”  (hereafter “DHS Memo”).  The second document is a webpage printout 
relating to the Safe Drinking Water State Revolving Fund (“SDWSRF”) (hereinafter referred to as the 
“Webpage”).  The third document is a PowerPoint presentation relating to DBE issues (“PowerPoint”). 
 
In Staff’s view, Wahlund’s additional documentation does not support rejecting Auburn’s bid for several 
reasons.  First, the DHS Memo and the SDWSRF Webpage both expressly refer to the SDWSRF program.  
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The project here is funded under the “Clean Water State Revolving Fund” or (“CWSRF”).  Though the 
programs have similar requirements because they receive funding from the EPA, it is not clear that 
documents such as those provided by Wahlund would apply equally to the Project.  The PowerPoint 
appears to be more general, and appears to apply generally to Federal EPA DBE requirements. 
 
In addition to applying to the SDWSRF and being over a decade old2, the DHS Memo is a memorandum 
to DHS staff rather than any mandate to the local agencies.  Accordingly, it speaks in terms of 
recommendations to local public agencies rather than requirements.   
 
Wahlund points to language in the DHS  Memo indicating that the DHS “recommends” that public water 
systems make the good-faith effort requirement a requirement for the bid to be accepted as responsive.  
This recommendation does little to illustrate the issue here; namely, whether the specifications for this 
project require submission of good faith effort backup documents with the bid.  Notably, the memo 
makes this recommendation to “avoid potential situations in which the apparent low bidder among the 
responsible responsive bidders is unable to document conformance with MBE-WBE requirements.  
Ultimately, in such a case, the apparent low bidder must be rejected as not responsible . . .”  (DHS 
Memo, p. 1)(bold in original, underline and italics added.)  
 
The DHS memo states expressly: “Conformance with MBE/WBE requirements (GFE outreach) should be 
a matter of bidder ‘responsibility’.”  Wahlund’s challenge here is based on responsiveness, and also 
specifically argues that the GFE evidence must be submitted with the bid because responsiveness must 
be measured by the bid itself.  This language indicates that a responsiveness argument is not the proper 
mechanism for challenging the evidentiary documentation relating to the Good Faith efforts. 
 
The Webpage presents similar hurdles for Wahlund.  First, it relates to the SDWSRF rather than the 
CWSRF.  The portion highlighted by Wahlund does lay out specific requirements for good-faith effort 
documentation (mail logs, phone logs, etc.).  But it also sets forth this documentation as being 
“recommended.”  Moreover, the language does not expressly state that this back-up documentation 
must be submitted with the bid, so it does not answer the question at hand.  Contrast this lack of 
guidance requiring submitting the backup documentation to the discussion of USEPA forms (the EPA 
6100 forms), where the Webpage says: “The following forms MUST be included in the bid solicitation,” 
and then lists the EPA 6100 forms.   
 
Finally, Staff does not believe the PowerPoint changes its interpretation.  The PowerPoint  appears 
prepared by a private party, and it is unclear what the intended audience is.   Even so, the PowerPoint 
simply states that whoever the audience is should “document” the outreach efforts.  However, it does 
not appear to advance the question of whether the specifications for this project require submission of 
that material with the bid.  In fact, the PowerPoint talks about documenting efforts “in case of potential 
Federal reviews/audits.” 
 
Auburn’s contention relating to Article 7 of the Bid Form is instructive.  Article 7 provides a list of 
documents to be provided with the Bid, including the “DBE Subcontractor Forms.”  The best 
interpretation of DBE Subcontractor Forms is reference to the EPA 6100 forms.  In response, Wahlund 
pointed to Article 28 of the Instructions to Bidders, which Wahlund contends refers only to “signed” 
documents. Wahlund reasons that because the GFE evidentiary documents would not be “signed,” they 

                                                           
2 It is Staff’s understanding that DHS no longer oversees the SDWSRF, and instead it is now monitored by the State 
Water Board. 
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were not included in the list. 3   However, Wahlund does not address Article 7, which contains no 
signature requirement.  Given the harmony between the interpretation of Section 00490 provided 
above with the requirements of Article 7 of the Bid Form and Article 28 of the Instructions to Bidders—
each of which expressly identify only the EPA 6100 forms as having to be submitted with the bid, it is 
difficult to conclude that anything more than the EPA 6100 forms were required to be submitted with 
the bid.  
 
At the absolute maximum, the language of the Bidding Documents, and Section 00490 in particular, 
might be ambiguous at first glance.  In that case, Wahlund could have sought clarification of the 
requirement prior to bid opening, but did not do so.  This is particularly true given the language of 
Article 7 of the Bid Form and Article 28 of the Instructions to Bidders.    
 
In Auburn’s December 2, 2015, submission, it references case law prohibiting the District from rejecting 
a bid “based on requirements not enunciated in the bid documents . . .”  Given the interpretation 
discussion above, Staff believes that rejecting Auburn’s bid would have the effect of rejecting Auburn’s 
bid based on a requirement not expressly set forth in the bidding documents. 
 

2. Even if Auburn’s bid were nonresponsive, MCSD may waive the deviation because it is 
immaterial. 

 
In this case, the alleged deviation does not convey any advantage on Auburn.  Wahlund identifies three 
potential grounds for a competitive advantage, and thus, materiality: (1) the freedom from “compiling 
the required information and submitting it with its bid”; (2) failure to submit the required 
documentation allowed Auburn a strategic advantage of withdrawing its bid based on the lack of 
documentation after seeing other bidders’ figures; and (3) that the deviation created the potential for 
favoritism.  
 
On the first stated basis for materiality, it is difficult to quantify what additional difficulty, if any, Auburn 
avoided by not providing the allegedly required information.  Wahlund has not quantified the 
disadvantage in any way, and obviously Wahlund was able to provide the information.  Given the lack of 
requirements for evidentiary information, compiling the information to include in the sealed bid 
envelope would presumably be relatively easy. 
 
As noted by Auburn’s letter from November 10, 2015, Auburn could not have changed its bid price or 
withdrawn its bid as a result of not submitting the GFE “evidence.”  For a bid deviation to become 
material based on withdrawal of a bid, the deviation must give the bidder the ability to withdraw the bid 
without consequence under Public Contract Code 5103—sometimes referred to as a “string on the bid.”  
Wahlund has presented no argument or information explaining how failing to submit GFE evidence 
would allow Auburn to withdraw its bid.  In fact, it is more likely that the sort of arithmetic error 
justifying withdrawal would be found in a larger volume of documentation like Wahlund submitted. 
 
Wahlund also complains that it is unable to review Auburn’s GFE backup documentation.  Assuming 
some documentation other than the EPA 6100 forms were required, no bidders were provided copies of 
any such documentation.  Therefore, all parties were treated equally regarding access to GFE backup 
documentation.  Moreover, Wahlund did not make a request for Auburn’s bid documentation until 

                                                           
3 Notably, since the Bidding Documents do not specify some form of evidentiary documentation for the pre-bid 
good-faith efforts, it is impossible to say whether the evidentiary documents would be “signed” or not.   
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November 30, 2015, at 9:10 a.m.4  MCSD provided all documentation requested on the same day.  Most 
important, however, is that post-bid document review could not possibly affect either bidder’s price.  
Consequently, access to review documents after the bid might be relevant to a bid challenge, but can 
have no effect on the amount of the bid.      
 
Finally, Wahlund’s argument that the alleged deviation creates a vehicle for favoritism is based on a 
hypothetical scenario rather than a practical basis.  As described above, materiality of a bid deviation 
“must be evaluated from a practical rather than a hypothetical standpoint, with reference to the factual 
circumstances of the case. They must also be viewed in light of the public interest, rather than the 
private interest of a disappointed bidder.” (Ghilotti Construction Co. v. City of Richmond, 45 Cal. App. 4th 
897, 908.)   
 
Wahlund avers that “the improper post-bid process creates a vehicle for favoritism because it would 
theoretically allow MCSD to award the contract to Auburn notwithstanding Auburn’s failure to comply 
with the bidding documents, and without running the risk of a bid protest or writ action.” (Wahlund’s 
Nov. 17 Letter, p. 3.)  Rather than looking for a possible theoretical basis for potential favoritism, the 
Ghilotti decision demands review of the factual circumstances in light of the public interest.  Here, Staff 
can find no advantage or favoritism from Auburn’s interpretation of Section 00490.  Likewise, one could 
easily argue that any disadvantage suffered by Wahlund arose from Wahlund’s own misinterpretation of 
the bid documents as requiring submission of the GFE backup documentation with the bid. 
 
Wahlund’s submissions also suggest that because failure to perform the GFE prior to bid time could 
result in funding for the Project being canceled or otherwise hindered, the issue is therefore material.  
However, the materiality applies to the deviation at issue, and not the importance of the issue 
underlying the deviation.  Though the two could be related, it does not appear to District Staff that they 
are in this case.  Since both parties were required to perform good faith efforts, and it appears that both 
parties did perform good faith efforts, the only conceivable advantage Auburn could have received was 
not having to collect the good-faith effort documents and drop them in the envelope with its bid.  We 
do not believe this rises to a material difference preventing the District from waiving any deficiency that 
might be present in Auburn’s bid. 
 
Auburns’ December 2, 2015, additional submission cited to additional case law on the issue of 
materiality that appears to further support the above conclusions. 
 

3. Additional Considerations 
 
Though not necessary to the Staff’s recommendation, Staff notes two additional facts. 
 
First, Auburn is correct that Auburn’s bid proposes to use more DBE subcontractors than Wahlund 
proposed to use in its bid.  According to Auburn’s November 10, 2015, letter, Auburn listed thirteen (13) 
DBE subcontractors, totaling $1,949,904.  This is 17.4% of Auburn’s total bid.5  Wahlund listed three (3) 
DBE subcontractors, totaling $174,213.  This amounts to 1.5% of Wahlund’s price.  Though Staff does 
not agree with Auburn’s assertion that it is “questionable whether Wahlund did, in fact, make the Good 

                                                           
4 Wahlund did have access to Auburn’s EPA 6100 forms, which reflected that the DBE subcontractors were 
identified prior to bid opening.   
5 Notably, according to the Webpage submitted by Wahlund, the target for construction projects appears to be 
approximately 15%. (Webpage, p. 2.) 
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Faith Efforts required by the Bid Documents,” Auburn’s success in obtaining DBE subcontractors is 
remarkable.  All of this information appears on the face of the bids, and is therefore part of the 
responsiveness analysis.  The entire purpose of the good-faith efforts requirement is to ensure that DBE 
subcontractors are given the opportunity to participate in CWSRF-funded projects.  It is difficult to 
ignore that rejecting Auburn’s bid would result in fewer DBE participants. 
 
Another important, but not absolutely necessary, consideration is that the State Board has reviewed 
Auburn’s EPA 6100 forms and concluded that they are sufficient.  Consequently, project funding is 
approved based on the documentation that Auburn provided at the time of bid.   
 
Staff Recommendation 
 
Based on the above analysis, MCSD Staff recommends that the Board approve a resolution as follows: 
 

1. Find based on all information and documentation submitted that Auburn’s bid is responsive; 
2. Find based on all information and documentation submitted that any deviation in Auburn’s bid 

is immaterial and inconsequential and therefore waived;  
3. Authorize the Board President to Award the contract for the Project to Auburn Constructors, Inc. 
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McKinleyville CSD WWMF Improvements Bid Tabulation 
Bid Date:  October 22, 2015 at 2 pm
Engineer's Cost Estimate: $12,230,000
Three bids submitted.

Item Auburn Constructors, Inc. Wahlund Construction, Inc. Mercer-Fraser Company
Section 00100 - Letter Documenting coordination with SCADA Support Group Completed Completed Not Included
Section 00300 - Bid Form
     Article 3 (b) Acknowledgement of 3 Addendums Completed Completed Completed
     Item 1 - Mobilization, Bonds and Insurance          550,000$  600,000$  800,000$  
     Item 2 – Base Bid     10,500,700$  10,611,000$  13,500,000$  
     Item 3 – Sheeting, Shoring, Bracing and Excavation Support         5,000$  1,000$  300,000$  
     Item 4 – Over-excavation and Foundation Stabilization (600 CY)     24,600$  32,400$  27,000$  
     Item 5 – Pond 1A Biosolids Handling (600 dry tons)           96,000$  100,800$  87,000$  
     Sum of Total Base Bid Price          11,176,300$  11,345,200$  14,714,000$  
     Alt. Item A1 – Pond 1B, 2 and 3 Biosolids Handling (600 dry tons) 1,068,000$  1,060,200$  1,020,000$  
     Alt. Item A2 – Calcium Hydroxide Storage and Metering   83,000$  67,500$  102,000$  
     Sum of Total Base Bid and Alt. Items A1 and A2  (Basis of Award)       12,327,300$  12,472,900$  15,836,000$  
     Article 9 -  Contractor's License Information Completed Completed Completed
     Exhibit 1 - Major Material and Equipment Manufacturers Completed Completed Completed
     Exhibit 2 - Buy American Iron and Steel Certification Completed Completed Completed
     Exhibit 3 - Buy AIS Designation of Equip. or Mat. Mfgrs. (due within 4 days) Completed Completed (due from  2 low bids only) 
Section 00410 - Bid Security Completed Completed Completed
Section 00414 - Security for Compensation Certificate Completed Completed Completed
Section 00416 - Bidder's References Completed Completed Completed
Section 00420 - Bidder's Qualifications Completed Completed Completed
Section 00430 - Subcontractor List Completed Completed Portion not Complete
Section 00480 - Noncollusion Affidavit Completed Completed Completed
Section 00490 - CWSRF Program DBE Requirements 
     EPA Forms 6100-3 Completed Completed Completed
     EPA Forms 6100-4 Completed Completed Completed
Proof of Contractor's Class A License Completed Completed Completed
Proof of Worker's Compensation and Liability Insurance Completed Completed Automobile Liability Only
W-9 Affidavits Completed Completed Completed
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From: Mike Downey
To: Greg Orsini
Cc: Ron Walz; Monty Hazlehurst
Subject: McKinleyville DBE Documentation
Date: Monday, November 09, 2015 10:18:31 AM

Hi Greg,

Good news. CWSRF staff have confirmed that everything Auburn needed to submit at time of bid
 opening (regarding DBE and good faith effort) has been submitted.

We now need to provide the DBE certification for Auburn & their listed subcontractors (it should be
 a one page form they can print and includes their NAICS number). As long as the certifications
 match what was filled out on the EPA forms submitted with the bid, everything should be good to
 go. It is fine that the DBE certification was not submitted with the bid.

Please ask Auburn to provide the DBE certifications ASAP.

Thanks,
__________________________________________________
Mike Downey, P.E.  |  Project Engineer
Kennedy/Jenks Consultants
10850 Gold Center Drive, Suite 350  | Rancho Cordova, CA 95670
P: 916.858.2700  |  F: 916.858.2754  | Direct: 916.858.2732
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From: Greg Orsini
To: "Mike Downey"; "Dean Bailey"
Cc: Ron Walz; Monty Hazlehurst; "Tilbury, Treven"; James Henry
Subject: RE: McKinleyville DBE Documentation
Date: Monday, November 09, 2015 10:24:00 AM
Attachments: image001.png

Dean,
Please see the email below related to the status of the State Board review for the WWMF
 Improvement bid.
Please provide Mike the DBE certification per his instructions.
Thanks,
Greg  

Gregory P.  Orsini
General Manager
mcsdgm@mckinleyvillecsd.com
p 707.839.3251 c 707.616.3176

www.mckinleyvillecsd.com

From: Mike Downey [mailto:MikeDowney@kennedyjenks.com] 
Sent: Monday, November 09, 2015 10:20 AM
To: Greg Orsini
Cc: Ron Walz; Monty Hazlehurst
Subject: McKinleyville DBE Documentation

Hi Greg,

Good news. CWSRF staff have confirmed that everything Auburn needed to submit at time of bid
 opening (regarding DBE and good faith effort) has been submitted.

We now need to provide the DBE certification for Auburn & their listed subcontractors (it should be
 a one page form they can print and includes their NAICS number). As long as the certifications
 match what was filled out on the EPA forms submitted with the bid, everything should be good to
 go. It is fine that the DBE certification was not submitted with the bid.

Please ask Auburn to provide the DBE certifications ASAP.

Thanks,
__________________________________________________
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Mike Downey, P.E.  |  Project Engineer
Kennedy/Jenks Consultants
10850 Gold Center Drive, Suite 350  | Rancho Cordova, CA 95670
P: 916.858.2700  |  F: 916.858.2754  | Direct: 916.858.2732
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November 10, 2015  

VIA EMAIL  

Greg Orsini 
General Manager 
McKinleyville Community Services District 
1656 Sutter Road 
McKinleyville, CA  95519 

Re:  Response to Protest of Wahlund Construction, Inc. (Wastewater Management Facility 
Improvements – MCSD Contract No.  2015‐01) 

Dear Mr. Orsini: 

This firm represents Auburn Constructors, Inc. (“Auburn”).  This letter responds to the bid protest letter 

submitted by second‐low bidder Wahlund Construction, Inc. (“Wahlund”) on or about November 6, 2015, 

regarding the McKinleyville Community Services District’s (the “District”) award of the contract for the 

Wastewater Management Facility Improvements Project (the “Project”) to Auburn.       

For the reasons stated below, there is simply no merit to Wahlund’s protest and the District should not, and 

must not, overturn its award of the contract for the Project to Auburn. 

Applicable Rules Governing Bid and Award of the Contract 

Pursuant to Public Contract Code section 20682(b), the District must award the contract “to the lowest 
responsible bidder after notice.”  Furthermore, “a contract must be awarded to the lowest bidder unless it is 
found that he is not responsible, i.e., not qualified to do the particular work under consideration.”  City of 
Inglewood v. Super. Ct., 7 Cal. 3d 861, 867 (1972).  Put simply, a "bidder is responsible if it can perform the 
contract as promised."  MCM Constr., Inc. v. City and County of San Francisco, 66 Cal. App. 4th 359, 368 (1998).  
Here, Auburn is plainly a responsible bidder, and there is no contention to the contrary.   

A successful bid must also be "responsive."  The question of whether a bid is "responsive" to the bidding 
specifications is straightforward and, simply put, a "bid is responsive if it promises to do what the bidding 
instructions require."  Id.   

ERIN K. McDONOUGH 
Attorney at Law 

2500 Venture Oaks Way, Suite 150 
Sacramento, CA 95833 

(o) 916‐993‐4540 
(d) 916‐993‐4547 

erin@otmklaw.com 
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Because Auburn’s bidding documents were submitted as dictated by the bidding instructions, there simply is no 

legitimate debate that Auburn’s bid is responsive. 

Auburn’s Bid Is Fully Responsive 

Wahlund’s entire protest is based on its allegation that Auburn did not submit “any acknowledgment or 

documentation of its compliance with the mandatory Six Good Faith Efforts (‘GFE’) provision in the Bidding and 

Contract Documents.”  However, nothing in that section requires any bidder to include GFE documentation with 

its bid, other than forms EPA 6100‐3 and EPA 6100‐4 (the “EPA DBE Forms”), both of which were submitted by 

Auburn at bid time.  Rather, Section 00490, which Wahlund relies on in its bid protest, states that “[t]he 

completed forms must be submitted with each Bid or Proposal,” referring the EPA DBE Forms.  (Emphasis in 

original).  That section also states that the District “shall review the bidder’s documents closely to determine 

that the GFE was performed prior to bid or proposal opening date.”  (Emphasis in original).  In other words, the 

bidders must perform good faith efforts prior to submitting their bids and must submit the completed EPA DBE 

Forms.  No other documentation is required at bid time.   

Article 7 of the Bid Form also supports the conclusion that only the EPA DBE Forms are required to be submitted 

at bid time.  That Article lists the “documents [that] are attached to and made a condition of [the] Bid.”  Notably, 

although Article 7 includes “DBE Subcontractor Forms,” it makes no mention of any other GFE documentation.   

Further, Wahlund was the only bidder to submit any GFE documentation at bid time, other than the EPA DBE 

Forms, further evidencing the lack of any such requirement. 

It is important to note that Auburn simply followed the District’s bidding instructions in submitting the EPA DBE 

Forms, but no other GFE documentation, at bid time.  It is well established that a public agency is required to 

follow its own procurement rules.  See Pozar v. Department of Transportation, 145 Cal. App. 3d 269, 271‐72 

(1983) (“[An appellate court] can . . . direct an agency to follow its own rules when it has a ministerial duty to do 

so . . . “).  Thus, because the Bid Documents do not specify that additional GFE documentation is required to be 

provided at bid time, the District cannot reject Auburn’s bid as non‐responsive on that basis.   

It should also be noted that the number of DBE subcontractors listed by Auburn on its EPA DBE Forms, as well as 

the percentage of work to be performed by those DBE subcontractors, far exceeds those listed by Wahlund.  In 

all, Auburn listed thirteen (13) DBE subcontractors, totaling $1,949,904, or 17.4% of Auburn’s base bid.  

Conversely, Wahlund listed only three DBE subcontractors, totaling only $174,213, or a mere 1.5% of Wahlund’s 

base bid.  With such a discrepancy, it is questionable whether Wahlund did, in fact, make the Good Faith Efforts 

required by the Bid Documents. 

In sum, despite Wahlund’s contentions otherwise, Auburn did precisely what the Bid Documents require by 

submitting the EPA DBE Forms with its bid.  Nothing further was required and Auburn’s bid cannot be found 

non‐responsive. 

Auburn’s Submission of Additional GFE Documentation After Bid Closing Conferred No Competitive Advantage 

As outlined above, Auburn’s bid was plainly responsive and the District’s analysis can stop there.  If, for some 

reason, the District determines that there was any nonresponsiveness in Auburn’s bid submission, the District 

can unquestionably waive any such irregularity as immaterial. 
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As the court in Ghilotti Construction Co. v. City of Richmond, 45 Cal. App. 4th 897, 904 (1996), stated: 

[A] bid which substantially conforms to a call for bids may, though it is not 
strictly responsive, be accepted if the variance cannot have affected the 
amount of the bid or given the bidder an advantage or benefit not allowed 
the other bidders or, in other words, if the variance is inconsequential. 

In determining whether an irregularity is “inconsequential,” and therefore may be waived, the courts also 

examine whether the irregularity is a vehicle for favoritism, affected the public entity’s ability to compare bids, 

or discouraged other potential bidders from submitting bids.  Ghilotti, 45 Cal. App.4th at 907. 

Wahlund has articulated no conceivable way in which Auburn’s submission of GFE documentation after close of 

bid gave Auburn a competitive advantage or created a vehicle for favoritism.  As a primary matter, Auburn’s bid 

already having been submitted, Auburn could not adjust its bid amount in any way.  Notably, Wahlund cited to 

no authority for its proposition that Auburn’s failure to provide GFE information that was not required to be 

submitted at bid time “afforded [Auburn] the opportunity to withdraw its bid and avoid its obligation to perform 

if after reviewing the other bids it determined it underbid the project.”  As the Court in MCM Construction, Inc. 

v. City and County of San Francisco, 66 Cal. App. 4th 359, 376‐77 (1998) stated, relying on Public Contract Code 

section 5103, “under the statutes for relief of bidders on public contracts, the only mistakes which could release 

a bidder from its bid are typographical or arithmetical errors, not mistaken submission of a bid.”  Clearly, the 

GFE documentation that Wahlund claims should have been submitted at bid time does not equate to 

“typographical or arithmetical errors” and, therefore, Auburn could not have withdrawn its bid on this basis. 

In any event, Wahlund’s argument that Auburn somehow had an advantage not available to other bidders is not 

accurate.  Auburn simply followed the clear bidding instructions, which only required the GFE to be performed 

prior to bid and the EPA DBE Forms to be submitted with the bid.  Clearly, only Wahlund interpreted the bid 

instructions to require any additional documentation, as it was the only bidder to do so. 

Conclusion 

Auburn has plainly established that it is the lowest responsive, responsible bidder and should be awarded the 

contract.  Wahlund’s protest amounts to grasping at straws.  California courts have addressed protests such as 

this as follows: 

It certainly would amount to a disservice to the public if a losing bidder were 
to be permitted to comb through the bid proposal or license application of 
the low bidder after the fact, [and] cancel the low bid on minor 
technicalities, with the hope of securing acceptance of his, a higher bid.  Such 
construction would be adverse to the best interests of the public and 
contrary to public policy. 

Ghilotti Const. Co., 45 Cal. App.4th at 908.  As demonstrated in this letter, Wahlund’s arguments of 

nonresponsiveness do not withstand scrutiny and amount to the type of bid‐combing for minor technicalities 

rejected by California courts.  Wahlund has articulated no legitimate reasons why the District should pay more 

for this work than it must. 
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The District can comfortably ignore Wahlund’s hyperbolic statements about the consequences of making an 

award to Auburn in light of the above.  The District would only face adverse consequences if it awarded the 

Project to anyone other than Auburn in contravention of the Public Contract Code’s mandate to award to the 

lowest responsive, responsible bidder. 

In sum, Auburn urges the District to award the contract to Auburn, the lowest responsive, responsible bidder. 

Thank you very much for your attention to this matter.  Please feel free to contact me or Dean Bailey of Auburn 

if additional information is required. 

 
Sincerely, 
 
 
Erin K. McDonough 
 
EKM/vs 
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OTMK 
O'CONNOR THOMPSON MCDONOUGH KLOTSCHE 

December 2, 2015 

VIA E-MAIL- mcsdgm@mckinleyvillecsd.com 

Greg Orsini, General Manager 

McKinleyville Community Services District 

1656 Sutter Road 

McKinleyville, CA 95519 

ERIN K. MCDONOUGH 

Attorney at Law 

2500 Venture Oaks Way, Suite 150 

Sacramento, CA 95833 

(o) 916-993-4540

(d) 916-993-4547

erin@otmklaw.com 

RE: Auburn Constructors, lnc.'s Further Opposition and Response to Wahlund Construction, lnc.'s 

Protest of Notice of Award (Wastewater Management Facility Improvements - MCSD Contract 

No. 2015-01) 

Dear Mr. Orsini: 

As you know, this firm represents Auburn Constructors, Inc. ("Auburn"). This letter is in response to Wahlund 

Construction, lnc.'s ("Auburn11

) letter dated November 17, 2015 regarding award of the above-referenced 

project to Auburn. 

The Bidding Documents Do Not Require Submission of Additional Good Faith Effort Documentation 

at Bid Time 

Contrary to Wahlund's repeated assertions, nothing in the bid documents requires Auburn, or any other bidder, 

to submit documentation of Good Faith Efforts ("GFE11

), other than EPA Forms 6100-3 and 6100-4 (the "EPA DBE 

Forms11

) at the time of bid. In fact, Wahlund is unable, in either of its letters, to point to any language in the Bid 

Documents that specifically requires the bidders to provide additional GFE documentation at the time of bid. As 

Auburn has stated previously, the only GFE documentation that was required to be submitted at bid time were 

the EPA DBE Forms. Indeed, a full reading of section 00490, upon which Wahlund relies, supports this. That 

section states, in relevant part, 

The completed forms must be submitted with each Bid or Proposal. The recipient shall 

review the bidder's documents closely to determine that the GFE was performed prior to bid 

or proposal opening date. Failure to complete the GFE and substantiate completion of the 

GFE before the bid opening date could jeopardize CWSRF financing for the project. The 

following situations require action as indicated: 

1. If the apparent low bidder was rejected, a complete explanation must be provided.

O'CONNOR THOMPSON MCDONOUGH KLOTSCHE LLP WWW.OTMKLAW.COM 

00048046.1 
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WAHLUND CONSTRUCTION, INC.
 
A General Engineering Contractor 

lie. #678993 A, B, Asbestos, Hazmat 

December 2,2015 

Greg Orsini, General Manager
 
McKinleyville Community Services District
 
1656 Sutter Road
 
McKinleyville, CA 95519
 

RE:	 Wahlund Construction, Inco's Protest ofNotice of Intent to Award (Wastewater 
Management Facility Improvements - MCSD Contract No. 2015-01) 

Dear Mr. Orsini: 

Wahlund Construction, Inc. ("Wahlund") submits the attached documents for the
 
District's consideration in connection with Wahlund's bid protest.
 

The first document is a Department of Health Services Memorandum entitled "Guidance 
to StaffImplementation ofMBE/WBE Requirements for SRF Loans to Public Water Systems." 
I have underlined language on pages 5 and 6 of the Memorandum which support Wahlund's 
position that Auburn's bid must be rejected due to its failure to provide any GFE performance 
documentation to the District. The Memo expressly states: 

DHS recommends that the Public Water Systems' bid solicitations make the 
MBE/WBE Good Faith Effort requirement for the bid to be accepted as 
responsive. This will avoid potential situations in which the apparent low bidder 
among the responsible responsive bidders is unable to document conformance 
with MBE/WBE requirements. Ultimately, in such a case, the apparent low 
bidder must be rejected as not responsible and cannot serve as the prime 
contractor because it fails to meet this requirement of the bid solicitation. 

The Guidance to Staff memorandum also states: 

Since the MBE/WBE requirements are a contract condition of equivalency 
projects, failure by the water system to implement an effective MBE/WBE 
Program focused on GFE may invalidate the SDWSRF funding agreement. 

I have also attached a copy of a publication printed from the State Water 
Resources Control Board website regarding GFE performance requirements. On page 2 of the 
document, it states: 

The water system should obtain from the selected prime contractor documentation 

Ken & Kelly Wahlund 
I 830 Hilma Drive, Eureka, CA. 95503 Office: 707-268-0150 Fax: 707-268-0137 
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WAHLUND CONSTRUCTION, INC.� 
A General Engineering Contractor 

lic. #678993 A, B, Asbestos, Hazmat 

concerning the prime contractor's Good Faith Effort. This documentation should 
include mail logs, phone logs, electronic searches and communication, newspaper 
clippings or similar records documenting the use of the above-identified sources 
of information about DBEs, the prime contractor's effort to contract them, and 
other efforts to meet the Good Faith Effort six step requirements. 

Based on the responses Wahlund received to our questions regarding the status of 
Auburn's submission of its GFE performance documentation, it appears that Auburn has failed to 
submit any of the required documentation described in the SWRCD article. Accordingly, there 
is no basis for the District to conclude Auburn's bid was responsive and it must reject Auburn's 
bid. 

I have also attached a copy of pages from a power point presentation given by an EPA 
Research Compliance Officer regarding DBE compliance on EPA funded projects. On the third 
page of the attachment, the Compliance Officer emphasizes the need to document the Good Faith 
Efforts "in case of potential Federal reviews/audits." In other words, if the District awards the 
contract to Auburn notwithstanding Auburn's failure to provide the required GFE performance 
documentation and the EPA audits this project, the EPA and/or the SWRCB could cancel the 
funding for the project. 

Wahlund also has the following questions for the District regarding Auburn's GFE� 
performance documentation:� 

1.� I would like to confirm with you that what you gave me in your email response (dated 
11/30/2015 @11:23AM)was everything Auburn submitted to the District? 

2.� Did Auburn submit anything directly to Kennedy/Jenks that it didn't submit to the District? 
3.� Can you forward all correspondence and communications between the District and� 

Kennedy/Jenks regarding Auburn's bid.� 
4.� Has Auburn submitted the GFE performance documentation to anyone - including KJ and/or 

the SDWSFRlSWRCB. 
5.� If Auburn hasn't submitted it, has Auburn been given a deadline to do so? 
6.� Will we have the opportunity to review Auburn's GFE performance documentation before 

the District sends the Award Package to the SDWSRF? 

Very truly yours, 

A:~~ent 
Wahlund Construction, Inc. 

CC: Arthur G. Woodward 

Ken & Kelly Wahlund 
I 830 Hilma Drive, Eureka, CA. 95503 Office: 707-268-0150 Fax; 707-268-0137 
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RESOLUTION 2015 - 33 

A RESOLUTION OF THE MCKINLEYVILLE COMMUNITY SERVICES DISTRICT BOARD OF 
DIRECTORS REJECTING THE BID PROTEST OF WAHLUND CONSTRUCTION FOR 

WASTEWATER MANAGEMENT FACILITY IMPROVEMENTS 

WHEREAS, The McKinleyville Community Services District is a community services district 
formed in accord with California Government Code section 61000, et seq., which is responsible 
for providing water, sewer, street lights, parks, recreation and library services to the community 
of McKinleyville, located in an unincorporated area of Humboldt County, California; and 

WHEREAS, the Board of Directors of the McKinleyville Community Services District desires to 
construct certain improvements to its existing wastewater treatment plant and to award a 
construction contract for said improvements by competitive bidding to the lowest responsible 
bidder pursuant to the Public Contract Code; and 

WHEREAS, he General Manager issued a Notice Inviting Bids to prospective contractors on 
August 24th, 2015 and bids were received by the General Manager on October 22nd, 2015; and 

WHEREAS,  Auburn Constructors, Inc. was found to be the apparent lowest responsible and 
responsive bidder and a notice of intent to award the construction contractor to Auburn 
Constructors, Inc. was provided to all interested parties on October 27th, 2015; and 

WHEREAS, the second lowest bidder, Wahlund Construction, filed a protest to the bid of 
Auburn Contractors, Inc. on November 5th, 2015, challenging the bid on the basis that the bid 
was not responsive. 

NOW, THEREFORE, BE IT RESOLVED that the Board of Directors of the McKinleyville 
Community Services District does hereby reject the bid protest submitted by Wahlund 
Construction for all of the following reasons, which are hereby adopted as findings: 

1. Find based on all information and documentation submitted that Auburn’s bid is
responsive; 

2. Find based on all information and documentation submitted that any deviation in
Auburn’s bid is immaterial and inconsequential and therefore waived and 

3. Authorize the Board President to Award the contract for the Wastewater
Management Facility Improvements to Auburn Constructors, Inc, MCSD Contract
no. 2015-01.

ADOPTED, SIGNED AND APPROVED at a duly called meeting of the Board of Directors of the 
McKinleyville Community Services District on December 9, 2015 by the following polled vote: 

AYES: 
NOES: 
ABSENT: 
ABSTAIN: 

___________________________________ 
John Corbett, Board President 

Attest: 
______________________________ 
Becky Schuette, Board Secretary 

Resolution 2015 - 33     December 9, 2015 Page 1 of 1 
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McKinleyville Community Services District 

BOARD OF DIRECTORS 

December 9, 2015     TYPE OF ITEM:  INFORMATIONAL 

ITEM:  E.2 Review Board Rotation Schedule, Board Officers and 
Committee Appointments for 2016 Calendar Year 

PRESENTED BY:  Becky Schuette, Board Secretary  

TYPE OF ACTION:  Information Only 

Recommendation: 
Staff recommends that the Board review, discuss and consider the attached 
MCSD Board Rotation Schedule and 2015 Roster and Committee Assignments.  
At the January meeting, in accordance with the Board Policy Manual, the Board 
shall update the rotation schedule for the coming years and the President shall 
appoint committee assignments for the 2016 Calendar Year. 

Discussion:  

The McKinleyville Community Services District Board Policy Manual directs the 
Board to annually update the President and Vice-President rotation schedule.  In 
addition to officer appointments the policy states that the Finance Director shall 
perform the duties of Treasurer and the General Manager shall select a staff 
member to serve as Board Secretary.   

PART 3 -- BOARD STRUCTURE 

RULE 3-1: OFFICERS -- Annually, at the regular January Board Meeting, the 
Board shall update the rotation schedule for the coming years.  Appointment of 
officers shall be subject to the affirmative vote of the Board with a strong 
preference for a rotation schedule. The Finance Director shall perform the duties 
of Treasurer and the General Manager shall select a staff member to serve as 
Board Secretary. 

Following the update of the officers the Board President shall appoint committee 
assignments for the 2016 Calendar Year as stated in the Board Policy Manual.   

RULE 3-2: PRESIDENT -- The President shall perform the duties of presiding 
officer at all meetings of the Board of Directors and shall carry out the resolutions 
and orders of the Board of Directors and perform such other duties as the Board 
of Directors prescribes including appointment of members to serve on 
committees of the Board and designation of committee chairs, except for 
the Recreation Advisory Committee.  The Board President is responsible for 
leadership at public meetings and for exerting every effort to unite the Board into 
a working, cohesive group by preserving order and decorum.  The Board 
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President shall decide questions of order subject to appeal to the Board.  This 
requires the assistance and cooperation of all of the Board Members. 

Alternatives: 
Take Action  

Fiscal Analysis:  
Not applicable 

Environmental Requirements:  
Not applicable 

Exhibits/Attachments:  

• Attachment 1 – 2015 Positions, Staff Member Appointments and 2015 
Committee Assignments 

• Attachment 2 – Board Rotation Schedule  
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2015 ROSTER for MCSD 

2015 Board positions are as follows: 

1. President John Corbett 
2. Vice-President George Wheeler 

Directors: Helen Edwards, Dennis Mayo and David Couch 

Staff Member Officers: 
1. Treasurer Finance Director, Colleen M.R. Trask 
2. Secretary Becky Schuette 

2015 Committee Assignments are as follows: 

1. Recreation Advisory committee
George Wheeler; alternate David Couch 

2. McKinleyville Area Fund
John Kulstad 

3. Redwood Region Economic Development Commission
Dennis Mayo; alternate Helen Edwards 

4. McKinleyville Senior Center Advisory Committee
Helen Edwards; alternate Dennis Mayo 

5. Audit
John Corbett; Helen Edwards 

6. Employee Negotiations
David Couch; Helen Edwards 

7. Water Task Force
George Wheeler; alternate John Corbett 

8. AdHoc No Drugs & Toxics Down the Drain
George Wheeler; alternate David Couch 

9. McKinleyville Municipal Advisory Committee
Helen Edwards; alternate John Corbett 

Attachment 1
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2015 2016 2017 2018 2019 2020 2021 2022 2023
Term Expiration 
Corbett C
Edwards VC C
Mayo VC C
Couch
Wheeler VC C
C = Chair 
EXPERIENCE/YEARS SERVED ON BOARD OF DIRECTORS 
John Corbett - 13 years
Assumed Office 8.21.2002 (To fill vacancy created when Fluery left, until 11/03 election)
Served 14 months from 2002 to 2003
Elected 2003 to 2007 (4 yr term)
Re-Elected 2007 to 2011 (4 yr term)
Re-Elected 2011 to 2015 (4 yr term)
Appointed 2015 to 2019 - insufficient number of nominees (4 yr term)
Helen Edwards - 8 years
Assumed Office 12.19.2007
Elected  2007 to 2011 (4 yr term)
Re-Elected 2011 to 2015 (4 yr term)
Appointed 2015 to 2019 - insufficient number of nominees (4 yr term)
Dennis Mayo - 7 years
Assumed Office 9.17.2008 (To fill  vacancy created when Reid left, until 11/09 election)
Served 13 months from 2008 to 2009
Elected 2009 to 2013 (4 yr term)
Re- Elected 2013 to 2017 (4 yr term)
David Couch - 6 years
Assumed Office 12.13.2009
Elected 2009 to 2013 (4 yr term)
Re-Elected 2013 to 2017 (4 yr term)
George Wheeler - 2 Years
Assumed Office 1.8.2014
Elected 2013 to 2017 (4 yr term)

BOARD ROTATION SCHEDULE FOR CHAIR AND VICE CHAIR 

Attachment 2
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McKinleyville Community Services District 

BOARD OF DIRECTORS 

December 9, 2015     TYPE OF ITEM:  INFORMATIONAL 

ITEM:  E.3 Proposed Modification of the Board Policy Manual to 
add Part 11 Draft Board Self-Evaluation 

PRESENTED BY:  Gregory Orsini, General Manager  

TYPE OF ACTION:  Information Only 

Recommendation: 
Staff recommends that the Board review the information provided, take public 
comment, discuss, and make any desired modifications to the Draft Board Self-
evaluation policy, procedure and evaluation form.  No action will be taken tonight, 
but the item will be returned to the Board via Resolution to modify the Board 
Policy Manual.  

Discussion: 
The Board of Directors has requested from staff to add a Board Self-Evaluation 
process to the MCSD Strategic Plan.  Staff researched many options and 
examples of special district self-evaluation policies related to this topic.  After 
review, staff developed a policy, procedure and evaluation form using 
components from several different district policies and templates.   

The documents presented are Draft only at this time as staff would like input from 
the Directors before finalizing any addition to the Board Policy Manual.  Once 
finalized, the item will be returned with a Resolution for approval.  

Alternatives: 
Staff analysis consists of the following potential alternative 

• Take No Action 

Fiscal Analysis:  
Not applicable 

Environmental Requirements:  
Not applicable 

Exhibits/Attachments:  
• Attachment 1 – Draft Board Self-Evaluation Policy & Procedure 
• Attachment 2 – Draft Evaluation Form  
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PART 11 – ANNUAL BOARD SELF-EVALUATION 
Rule 11-1:  Policy – The Board is committed to assessing its own performance as a board 
in order to identify its strengths and areas in which it may improve its functioning. The 
goals of the self-evaluation are to clarify roles, to enhance harmony and understanding 
among Board members, and to improve the efficiency and effectiveness of the Board 
meetings.  The ultimate goal is to improve MCSD policies for the benefit of the 
McKinleyville community and employees of the District. 

Rule 11-2:  Procedure – The Board has established the following procedure for self-
evaluation: 

• Annually, the Board shall conduct an evaluation process and place the results on a
regular board meeting agenda for review and appropriate action.

• The Board Secretary will distribute the assessment form to all Board members at
the first meeting in July each year.

• The completed assessment forms shall be submitted to the Secretary of the Board at
or before the August meeting.

• The Secretary of the Board shall complete results of the assessment for distribution
at the September meeting.

• The assessment results shall be included as an agenda item for review and
appropriate action at the October meeting.

Rule 11-3:  Evaluations – The evaluation instrument shall incorporate criteria contained 
in this Board Policy Manual regarding structure, ethics, policies and procedures.   A sample 
of the evaluations can be found as Attachment B in this document.  

Attachment 1
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McKinleyville Community Services District
Board of Directors Self - Evaluation 

Use the following scale, while thinking specifically about YOU

1 = Not Satisfied  2 = Somewhat Satisfied  3 = Satisfied  4 = Very Satisfied 5 = Not Sure
Circle the number that most accurately describes your perception for each item. 

Understand the vision and mission of the McKinleyville Community 
Services District

1 2 3 4 5

Support the vision and mission of MCSD 1 2 3 4 5

Have a good working relationship with the other Board Members 1 2 3 4 5

Have a good working relationship with MCSD staff 1 2 3 4 5

Are knowledgeable about MCSD's major programs and services 1 2 3 4 5

Follow trends and important developments in the industries and 
services that MCSD provides

1 2 3 4 5

Read and understand MCSD's financial statements 1 2 3 4 5

Act knowledgeably and prudently when making recommendations 
about MCSD finances and financial policies

1 2 3 4 5

Focus your attention on long-term and significant policy issues 
rather than short-term administrative matters

1 2 3 4 5

Recommend qualified individuals with relevant skills and 
experience as possible nominees for the Board and committees

1 2 3 4 5

Prepare for and participate at Board and committee meetings, as 
well as other MCSD events

1 2 3 4 5

Willingly volunteer and use your special skills to further the MCSD 
vision and mission 

1 2 3 4 5

Complete assignments and responsibilities in a responsible and 
timely manner

1 2 3 4 5

Attaachment 2
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Speak for the Board or MCSD only when authorized to do so 1 2 3 4 5

Take advantage of opportunities to enhance the MCSD public 
image by periodically speaking to others about the work of the 
District

1 2 3 4 5
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